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QUESTION PRESENTED 


This is an appeal from a denial of appellant’s motion 
to vacate and set aside his sentence. Appellant’s direct 
appeal from his original conviction was affirmed per 
curiam by this Court in Wilson v. United States, 120 
U.S. App. D.C. 72, 344 F.2d 166 (Case No. 18,759, De- 
cember 17, 1964). 

In the opinion of appellee, the following question is 
presented: 


Whether the District Court abused its discretion in 
denying appellant’s motion for a new trial based on 
newly discovered evidence. 
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‘Hnited States Court of Appeala: 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No.. 21,675» 


Louis Y. WILSON; APPELLANT 


Vv. 


UNITED: STATES:OF AMERICA, APPELLEE: 


Appeal: from: the. United: States. Distriet. Court: 
for. the District..of Columbia. 


BRIEF FOR.APPELLEE: 


COUNTERSTATEMENT OF THE CASE 


Appellant, Louis Y: Wilson, and his co-defendant, 
James Wynder, were indicted on January 6, 1964- for- 
robbery-on November 21, 1963 of’ a real’ estate company. 
in. violation: of 22 D.C.. Code: §:2901. and for: carrying, a 
dangerous. weapon: Appellant: and: Wynder were: found 
guilty of ‘robbery on Jume 1; 1964 by a jury. On June 22, 
1964; appellant’ was. sentenced to from five to.fifteen years. 
imprisonment: At trial,. appellant: was- positively, identi-- 
fied by. three: employees: of* the: robbed" real estate office: 
who were. witnesses to. the robbery as well as by, a wit- 
ness who had giver: chase. to the robbers., immediately, 


(1) 
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after the robbery. (Tr. 40, 91, 118-119, 189-141, 145- 
146.)? 

On June 23, 1964, appellant filed his petition for re- 
view by this Court of the judgment of the District 
Court. This Court affirmed the judgment per curiam 
on December 17, 1964, Wilson v. United States, 120 U.S. 
App. D.C. 72, 344 F. 2d 166. Appellant’s petition for 
rehearing en banc was denied on May 5, 1965. Appellant 
petitioned the Supreme Court for a writ of certiorari 
which was denied on October 11, 1965. Wilson v. United 
States, 382 U.S. 864. 

On January 28, 1966, appellant filed a motion for a 
new trial, which motion was denied on February 8, 
1966. On March 15, 1966, appellant’s petition for leave 
to prosecute an appeal from the denial of his motion for 
a new trial without prepayment of cost filed on March 10, 
1966, was denied, the District Court certifying that the 
appeal was frivolous and not taken in good faith. 

On December 12, 1966, the sworn affidavit of Wynder 
exculpating appellant was filed, and on December 27, 
1966, appellant filed a “motion to show cause” which was 
treated as a motion for a new trial based on newly dis- 
covered evidence supported by the above referred to affi- 
davit of Wynder. On November 3, 1967, a hearing was 
had on appellant’s motion for a new trial before Judge 
Alexander Holtzoff, who was also the trial judge. Wynder 
was present at the hearing and testified, which testimony 


1Tr, references are to the original trial transcript. This tran- 
script has been misplaced and is not in the record certified to this 
Court by the Clerk of the District Court. The Tr. references used 
in this brief are taken from the references used in the Government’s 
brief before this Court in Wilson v. United States, 120 U.S. App. 
D.C. 72, 344 F.2d 166 (1964). If this Court finds that it is not 
persuaded to affirm the District Court’s order on the basis of the 
record before it, we respectfully request that the Court delay its 
decision until a copy of the trial transcript can be ordered and the 
court has an opportunity to read it. 

“Tr, M.” references are to the transcript of the hearing on the 
motion for 2 new trial.of November 3, 1967. 

“Tr. MS.” references are to the transcript of the hearing on the 
motion to suppress evidence of April 20, 1964. 
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was to the effect that appellant was not involved in the 
robbery of the real estate office. (Tr. M. 5-19.) 

Judge Holtzoff, considering the evidence presented at 
the trial of appellant and co-defendant Wynder, and the 
testimony of Wynder at the hearing on the motion for a 
new trial, denied appellant’s motion (Tr. M. 41-42) and 
appellant now appeals to this Court. 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Rule 33 of the Federal Rules of Criminal Procedure 
provides: 


The court on motion of a defendant may grant a 
new trial to him if required in the interest of justice. 
If trial was by the court without a jury the court on 
motion of a defendant for a new trial may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered 
evidence may be made only before or within two 
years after final judgment, but if an appeal is pend- 
ing the court may grant the motion only on remand 
of the case. A motion for a new trial based on any 
other grounds shall be made within 7 days after 
verdict or finding of guilty or within such further 
time as the court may fix during the 7-day period. 


SUMMARY OF ARGUMENT 


This appeal is taken from a denial of appellant’s mo- 
tion for a new trial based on newly discovered evidence. 
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Appellant contends that the District Court abused its: 
discretion in denying his motion. An appellate court-has. 
authority to review the denial of a. motion.for a new 
trial based on newly discovered evidence only for. abuse 
of discretion. There has been no abuse of’ discretion: in- 
the instant. case. 

The trial judge is the finder of: fact: on the question of: 
the credibility and the weight to be given the evidence 
offered as newly discovered. In the-instant: case, there is 
a basis for the trial judge’s conclusion that the testimony 
offered at the hearing on the motion-for a new trial: by 
Wynder, appellant’s co-defendant in the trial below, that 
appellant was not involved in the robbery, for which 
appellant. was. convicted; was noti sufficient. to, overcome 
the positive and unequivocal identifications:of appellant at 
the trial. by four witnesses, three: of: whom. were: eye- 
witnesses to the robbery. The question is- one: of the 
credibility of the testimony of Wynder:given at the hear- 
ing on the motion, considered along with the testimony of 
the four witnesses given at the trial. The: trial court 
chose to believe the testimony of the four witnesses: over: 
that of Wynder’s. Judge Holtzoff, who heard the trial 
testimony and Wynder’s testimony was imminently. quali- 
fied to pass-on appellant’s. motion having had the oppor- 
tunity to observe and hear the. testimony of. the four. trial 
witnesses and Wynder. In addition, the fact. that appel- 
lant. was: guilty of gross laches in bringing the: new 
evidence to the attention:of: the court, the.fact: that: prior 
to the robbery, appellant and Wynder: had: served: a.sen- 
tence at Levenworth at the same time and:had shared a 
cell for a time, and Wynder’s record of' prior-misconduct, 
were all matters of record to be considered by the-trial 
court in determining the weight’ to’ be given Wynder’s 
testimony and in making its decision whether to grant 
or deny the motion for a new trial. 

Review by an appellate court for abuse of discretion 
in respect of factual questions is for the purpose of deter- 
mining whether. the District Court’s factual findings are 
unreasonable, arbitrary, or capricious. Where. it. does- 
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not appear that: the trial court’s. determinations. are: not 
supported by any evidence, an. appellate court should not. 
intervene. On the basis of the record.the District Court: 
found that the evidence offered’as newly. discovered evi-- 
dence did not meet all of: the requirements for granting: 
a new trial based on newly discovered: evidence; . specifi: - 
cally that appellant had not been diligent in producing. the: 
evidence, and) thatthe evidence, if) in fact: it: was newly- 
discovered, was not such as. would. probably. produce: am. 
acquittal. These findings.are supported by, the-record, and) 
the District Court’s order denying: appellant's motion for 
a-new. trial should be- affirmed. 


ARGUMENT 


The District Court did:not abuse its discretion in its 
denial ‘of appellant’s motion for a new trial’ based on 
newly discovered evidence; 


(Tr. 40-41, 49-52, 78, 78; 82-84, 91, 104-105, 111- 


113, 118-119, 122, 184, 187-142, 145; Tr. M..6, 8-10, 
12-18, 29-31, 38-89, 40-42; Tr..MS 9,.18, 16). 


On: December 27; 1966; appellant’ filed a: motion for: 2- 
new trial with the District Court‘ for. the District of’ 
Columbia: on the basis: of: newly discovered evidence: The 
newly discovered: evidence: was an: affidavit: executed! by- 
appellant’s co-defendant in the trial‘ below; James: O: 
Wynder, in which appellant and Wynder: were jointly- 
convicted’ of robbery. The affidavit alleged: that! Wynder: 
never knew: appellant’ or appellant’s: address- “on: the 
street” ‘and that Wynder had ‘“néver-seen him [appellant] ' 
in the street in-my [Wynder’s]. life. that: I- [Wynder] 
know of .” Appellant’s motion for-a:new trial'was denied’ 
by Judge Alexander: Holtzoff; who- was: also: the- trial: 
judge. (Tr. M. 42.)) Appellant appeals: from the-denial‘of- 
this- motion: 

Rule: 33 of the Federal! Rules: of? Criminal Procedure: 
provides- that: “the: court on: motion of a defendant may 
grant a new trial to him if required in the interest of 
justice.” It is well-established that the granting of a mo- 
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tion for a new trial based on newly discovered evidence 
rests within the sound discretion of the trial court. 
United States v. Johnson, 327 U.S. 106 (1946) ; Black- 
burn v. United States, 97 U.S. App. D.C. 62, 228 F.2d 
33 (1955); Thompson v. United States, 88 US. App. 
D.C. 235, 188 F.2d 652 (1951) ; United States v. Luxen- 
berg, 374 F.2d 241 (6th Cir. 1967) ; United States v. 
Costello, 255 F.2d 876 (2d Cir. 1958); Calomeris v. 
United States, 92 U.S. App. D.C. 396, 221 F.d 111 
(1955); Anderson v. United States, 369 F.2d 11 (8th 
Cir. 1966) ; Wolcher v. United States, 233 F.2d 748 (9th 
Cir. 1956). An appellate court has the authority to 
review the denial of a motion for a new trial only for 
an abuse of discretion. Review for abuse of discretion 
in respect of factual questions entails a review to deter- 
mine whether the trial court’s factual findings are un- 
reasonable, arbitrary, or capricious, not one to determine 
whether the appellate court’s findings and conclusions 
would be the same as the trial court’s had the appellate 
court been the trier of fact. Appellate courts should not 
intervene where it does not clearly appear that the trial 
court’s findings are not supported by any evidence. United 
States v. Johnson, supra. 

In order for appellant to obtain a new trial based on 
newly discovered evidence, the newly discovered evidence 
must in fact be newly discovered; appellant must have 
exercised due diligence in discovering it; it must not be 
merely cumulative or impeaching; it must be material; 
and it must be such evidence that on a new trial, it 
would probably produce an acquittal. Thompson v. United 
States, 88 U.S. App. D.C. 235, 188 F. 2d 652 (1951) ; 
Lindsey v. United States, 368 F. 2d 633 (9th Cir. 1966), 
cert. denied, 386 U.S. 1025 (1967); Pitts v. United 
States, 263 F. 2d 808 (9th Cir.), cert. denied, 360 U.S. 
919 (1959); United States v. Luxenberg, supra. The 
newly discovered evidence produced by appellant in the 
instant case failed to meet all these requirements. 
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A. The evidence was not newly discovered, nor was it 
produced with due diligence 


One of the requirements of a motion for a new trial 
based on newly discovered evidence is that the evidence 
must, in fact, be newly discovered. The newly discovered 
evidence involved herein is contained in an affidavit ex- 
ecuted by Wynder, appellant’s co-defendant below. Appel- 
lant and Wynder were convicted by a jury on June 1, 
1964, of robbery, and sentenced on June 22, 1964. Ac- 
cording to the record, Wynder gave appellant an un- 
executed affidavit in June or July, 1965 (Tr. M. 13), 
yet the affidavit was not brought to the attention of the 
court until the filing of the affidavit with the District 
Court on December 12, 1966, and the filing of appellant’s 
motion for a new trial on December 27, 1966. In the 
various post-trial motions made by appellant on Septem- 
ber 2, 1964 (motion to reduce sentence), October 6, 
1964 (motion for bail), January 28, 1966 (motion for a 
new trial based on alleged violation of constitutional 
rights), and October 24, 1966 (motion for reduction of 
sentence or a new trial), there is no mention of the 
affidavit or of any other evidence to the effect that he 
was not one of the robbers. Nor is Wynder’s testimony as 
to the reason he did not come forward with such evidence 
at the trial or before this time credible. Wynder testified 
that he did not tell anyone that appellant was not the 
other person involved in the robbery with him because 
he was more concerned with himself and trying to get out 
than with appellant. (Tr. M. 12.) This alleged fear by 
Wynder of being implicated in the robbery stretches 
the imagination when one considers the fact that prior 
to the trial of appellant and Wynder, at a hearing on 
Wynder’s motion to suppress on April 20, 1964, Wynder 
admitted that he was involved in the robbery and that 
at the time of his arrest he was carrying money obtained 
as a result of the robbery. (Tr. MS. 16.) In view of this 
fact no weight should be given to Wynder’s reason for 
withholding information concerning appellant’s involve- 
ment in the robbery. If Wynder’s testimony is true, we 
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can see no good reason: for-him not coming forward at 
the time of trial with this information. Even if: Wynder’s 
explanation for not. coming forward with the information 
concerning appellant was credible, it would seem that 
after Wynder’s petition for certiorari was denied by the. 
Supreme Court on January. 17, 1966, Wynder v. United 
States, 382. U.S.. 999, the reason. for. Wynder to have. 
delayed. coming forward out. of. fear. of ‘jeopardizing his 
own case no longer existed. 

As the trial :court said .at the hearing on the motion for. 
a new trial, appellant has been guilty of laches in bring- 
ing this affidavit to the attention of the court. (Tr. M.. 
40-41.) Appellant’s delay until December 12,, 1966, to 
bring the matter to the attention of the Court is not 
adequately explained. If appellant was not involved: in 
the robbery, one would expect that appellant and. his. 
counsel would have. been more diligent. in. prodding Wyn- 
der as to who was involved in the robbery and.in dis- 
covering this evidence much sooner. Diligence is material, 
to any. claim of. newly. discovered evidence as a ground 
for a new trial, United States v. Jones, 374 F. 2d 414 
(24 Cir. 1967) ; Levin v..Katzenbach, 124 U.S. App. D.C. 
158, 363.F. 2d. 287. (1966) ;. United. States v. Abrams, 
357. F. 2d:589. (2d Cir.),. cert. denied, 384. U.S.. 1001 
(1966), and. the: trial court’s: finding that appellant is, 
guilty.of laches in this instance is supported by the record. 

The main assertion of Wynder’s affidavit is that his. 
address book, which was taken from him when he was 
arrested did not contain the name or address of: appel-- 
lant; because Wynder never knew. appellant “or his: 
address on the street.” Wynder’s affidavit further. alleges 
“J. hereby state that the man Mr. Wilson whom has been 
made to be my co-defendant in Criminal Number. 564: 
that: I have never seen. him. in. the. street in my life 
that.I know of.” The address book is certainly not newly: 
discovered. evidence.. It: was: brought. to the attention of 
the court. at the hearing.on Wvynder’s motion to suppress 
evidence-on April 20, 1964. (Tr. MS. p. 9.) It appears 
that the name of.a person known to be an associate of 
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appellant: appeared:in ‘Wynder’s: address. book,:and:that-it 
-was. because of. this: association that -Wilson’s photograph 
-was:shown:to.the witnesses and identified: by.them. That 
-is.the only connection the address book has with this. case, 
and it was returned to -Wynder at the direction of the 
-trial court .(‘Tr..MS. :18).on-the day of the:hearing,. April 
20, 1964. 

The evidence which appellant seeks to label “newly 
discovered evidence” .is not, in fact, newly. discovered -evi- 
dence. This:conelusion.is supported by:the record in the 
case, and the trial court did -not.act. unreasonably, arbi- 
trarily, or capiciously, in determining that the -evidence 
was not newly discovered. 


‘B. The evidence’ is not such as would probably result 
in an acquittal 


A new trial will not be granted on the’ basis of newly 
discovered: evidence unless such evidence is of ‘such a na- 
‘ture that on a new trial'it would probably bring:about:a 
different result. Heald v.'United ‘States, 175 ‘F.2d 878 
(10th Cir. 1949) ; United States v. Faustin, 371:F. 2d:820 
:(2d: Cir. 1967); Lindsey v. United States, supra;:United 
States v. Luxenberg, supra; 39 Am. Jur., New Trial, 
“Section 165, p. 172. The trial judge found that the tes- 
timony of Wynder to the effect that:appellant was notiin- 
volved inthe robbery: was not of-such a nature as would 
probably produce an acquittal if a new’ trial-was granted. 
‘his ‘finding ‘is «amply ‘supported ‘by the record :in this 
“ease, and no‘abuse of discretion on the part of the'trial 
seourt can be shown. 

“At the! hearing on’ the: motion for ‘anew trial, ‘Wynder 
ctestified' that the other: person: involved in the robbery with 
him was a:man named ‘Billy Winfield (Tr. M. 10) and 
‘not: appellant. ‘On cross examination, 'Wynder’s testimony 
‘concerning ‘Winfield - was such :as to “create grave doubt 
asito the very existence of sucha person (Tr. M. 29-31), 
“since ‘Wynder did not seem’ to’ know:any: other ‘facts ‘con- 
cerning this person. In addition, it is clear that appellant 
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and Wynder were not strangers before or after the com- 
mission of the robbery. Wynder admitted having known 
appellant prior to November 21, 1963, the date of the rob- 
bery (Tr. M. 6) ; that he and appellant were incarcerated 
together in Levenworth Penitentiary some time prior to 
the robbery (Tr. M. 8); that at one time he and appel- 
lant were even cellmates; and that at the penetentiary in 
Atlanta, where Wynder and appellant are now serving 
time for robbery, they see each other every day. (Tr. M. 
9). Appellant and Wynder have had plenty of opportu- 
nity to plan the testimony given by Wynder. 

These circumstances certainly must be strongly con- 
sidered by any court in deciding the weight to be given to 
Wynder’s testimony. When these facts are considered 
against the facts and evidence upon which appellant was 
convicted of the crime of robbery, it cannot be said that 
the court abused its discretion in denying appellant’s mo- 
tion for a new trial. 

As this Court said when it affirmed the conviction of 
appellant in Wilson v. United States, 120 U.S. App. D.C. 
72, 78, 344 F. 2d 166, 167 (1964) “the evidence of guilt 
was so clear and strong, however, that we are convinced 
the verdict was not affected, and therefore that reversal 
is not in order.” The evidence on which appellant was 
convicted of robbery was strong. Appellant was positively 
identified from his photograph at police headquarters by 
one of the eye-witnesses, Mrs. Housden (Tr. 73, 78) ; he 
was positively identified in person at the Robbery Squad a 
week after the robbery, by all three witnesses to the rob- 
bery, and Mr. Zimmerman, a man standing outside the 
real estate office during the robbery and who chased the 
two robbers (Tr. 49-50, 82-84, 104-105, 111-113, 122, 137- 
142); he was positively identified at a previous trial 
which was declared a mistrial (Tr. 51-52, 105, 122, 142) ; 
and finally appellant was positively identified at trial by 
all three witnesses and Mr. Zimmerman (Tr. 40-41, 91, 
118-119, 134, 139-140, 145; Tr. M. 38-39). On rigorous 
cross-examination none of these witnesses’ testimony was 
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shaken.? It is recognized that eye-witness testimony may 
not be the strongest evidence, but it must be remembered 
that there was positive identification by not one, but four 
witnesses, three of whom had the opportunity of not just 
a fleeting glance at appellant, but time to observe him, 
face exposed, during the commission of the robbery, and it 
should be noted that the witnesses pointed out the dis- 
tinctive physical features of appellant. The chances of all 
four witnesses making a mistake is slight. 

The trial judge has discretion in determining the weight 
to be given newly discovered evidence. Prlia v. United 
States, 279 F. 2d 407 (9th Cir. 1960) ; Lyles v. United 
States, 279 F. 2d 358 (5th Cir. 1960) ; United States v. 
Gantt, 298 F. 2d 21 (4th Cir. 1962). In this instance, he 
weighed the evidence presented at the trial below against 
the alleged newly discovered evidence presented at the 
hearing on the motion for a new trial, and found that 
such new evidence was not likely to result in an acquittal. 
We think the trial judge could have reached no other con- 
clusion. 

As noted before, Judge Holtzoff, the judge who passed 
upon and denied the motion for a new trial, was also the 
trial judge and heard all of the evidence. Consequently, 
Judge Holtzoff was exceptionally qualified to pass on ap- 
pellant’s motion. Jefferies v. United States, 215 F. 2d 225 
(9th Cir. 1954) ; United States v. Johnson, 327 U.S. 106 
(1946). It is not surprising, in view of the circumstances 
surrounding Wynder’s testimony, his prior record of mis- 
conduct, and the positive identification of appellant, that 
Judge Holtzoff chose not to believe him. (Tr. M. 40.) 


2 Appellant raises some question as to whether the eye-witnesses 
at the trial underwent rigorous cross-examination (Br. 26, fn. 20), 
claiming that the trial judge went beyond the bounds of permissible 
participation of a trial judge in his comments and objection on 
cross-examination by defense counsel. It is well settled that limita- 
tion of cross-examination is within the sound discretion of the trial 
court. Alford v. United States, 282 U.S. 687 (1981) ; United States 
v. DiCanio, 245 F. 2d 718 (2d Cir. 1957) ; Hendriz v. United States, 
$27 F. 2d 971 (5th Cir. 1964). 
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«CONCLUSION 


\WHEREFORE, ‘it :is respectfully ‘submitted that -the 
cordercof cthe !DistrictCourt be .affirmed. 


"DAVID G. BRESS, 
United States Attorney. 


“FRANK Q. NEBEKER, 
Assistant United States Attorney. 


‘Issre L. JENKINS, 
Attorney, Department of. Justice. 
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QUESTION PRESENTED 


1. When the trial Court at a hearing of a motion for 


new trial on the grounds of newly discovered evidence 


heard testimonal evidence that exculpated appellant of the 


crime for which he was convicted, whether the Court abused 
its discretion in denying the motion when it decided that 


the evidence was not worthy of belief and would not affect 


the verdict? 


Jurisdictional Statement 

Statement of Facts 

Statutes Involved 

Statement of the Point 

Summary of the Argument 

Argument 

I. The Court Should Have Granted the 

Appellant's Motion for a New Trial on 
the Ground of Newly Discovered Evidence 
Because the Evidence, Which Exculpates 
Him of the Crime, Meets All the Require- 


ments of Newly Discovered Evidence Suf- 
ficient to Obtain a New Trial 


A. The Evidence was Newly Discovered 


B. Due Diligence was Exercised by 
Appellant in Bringing the Evidence 
Before the Court 


The New Evidence Would Probably Result 
in'an Acquittal if it Were Introduced 
at the New Trial 


D. The Trial Court Abused His Discretion 
in 'Denying the Motion for New Trial 


Conclusion 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 21,675 


Louis Y. Wilson, Appellant 


United States of America, Appellee 


Appeal from the United States District Court 
fer the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant Wilson, along w.th a co-defendant, James 0. 
Wynder was charged with robbery, 22 D.C. Code § 2901, and 
carrying a dangerous weapon, 22 D.C. Code § 3204 in a tuo- 


count indietment on January 6, 1964. Trial commenced on 


May 27, 1964 and on June 1, 1364. the jury returned a verdict 


iy 


of we guilty of carrying a dangerous weapon and guilty of 
robbery. On June 22, 1364, the Court sentenced appellant 
to five to fifteen years imprisonment. His conviction was 
affirmed by this Court on December 17, 1364. wilson Vv. 
United States, 120 US. App. D.C. 72, 344 F 2a 166 (1964). 
Certiorari was denied by the United States Supreme Court on 
October 11, 1065, 382 U.S. 864 (1965), and the mandate of 
affirmance was filed in the District Court on December 1, 


1965. 

On December 26, 1966, appellant filed a motion for a 
new trial on the grounds of newly Piscowered evidence. 
Counsel for appellant was appointed and on October 13, 1967, 
the District Court issued a writ of habeas compus ad 
testificandum for the body of James 0. Wynder- On November 
3, 1967, a hearing on the motion for new trial was had and 
the motion was denied. Appellant filed an application to 
proceed on appeal in forma pauperis on December 11, 1967, 
and the authorization was granted January 10, 1168, and 
present counsel was appointed. : 


The jurisdiction of this Court is based on 28 U.S.C. 
§ 1291. 


-3- 
STATEMENT OF FACTS 


On November 21, 1963, a real estate office was held-up 


by two men within the District of Columbia. One of the two 


1/ 
robbers was armed. (Tr. M. 38). One of the suspects, 


James 0. Wynder was captured minutes after the robbery near 
the scene while the appellant was arrested some days later. 
(fr. M. 37).: The appellant Wil3on and Wynder were tried 
together. 

Before the trial began both defendants disrobed in the 
cell-block. The trial judge ordered the marshals to place 
them in blankets (Tr. 3) and throughout the trial they sat 
before the jury wearing handcuffs and bound by leg irons. 

(fr. 2h, 158). 
At the trial the government's case consisted of testimony 


by three eye’ witnesses who were in the real estate office at 


W 


e ’ 

v/ The reference "Tr. M." is to the transcript of the hearing 
of Motion for new trial before the District Court on November 
3, 1967. References to the trial transcript, which was part 

of the record of appellant's original appeal (No. 18,759, 
December 17, 1964) are to be distinguished from the transcript 
of the hearing from which this appeal is taken, that is, "Tr." 
refers to the trial transcript. 


aol} 


the time of the robbery. (Tr. M. 38-39). 2 There was 
testimony that appellant Wilson was the person who held the 
gun. (Tr. M. 38). | 

The Court directed a verdict of acquittal as to defen- 
dant Wynder on the charge of carrying a deadly weapon. The 
jury acquitted W.lson as to the same charge. However, 
both were found guilty of robbery and Wilson was sentenced 
to a term of imprisonment for five to fifteen years. Both 
defendants took separate appeals, and both convictions 
were affirmed by this Court, and the Supreme court denied 
certiorari. Wilson v. United States, 120 U.S. App. D.C. 
72, 344 F.2a 166 (1964), cert. denied, 382 U.S. 864 (1965); 
Wynder v. United States, 122 U.S. App. D-C. 186, 352 F.2d 
662 (1365), cert. denied, 382 U.S. 999 (1966). 

On December 27, 1966, Wilson filed a pro se motion 


2/ 
A fourth witness, who had been wal'<ing past the scene 
of the robbery and had briefly followed the robbers at a 


distance, also testified at the trial. 
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entitled a "motion to show cause” which was treated as a 
motion for a new trial based on newly discovered evidence. 
The Court ruled that the motion was filed well within the 
two year period of limitations provided in Rule 33 of the 
Federal Rules of Criminal Procedure. (fr. M. 36). 

Counsel was appointed and on October 13, 1967, a writ 
of habeas corpus ad testificandum was issued by the Court, 
directing the warden of the United States Penitentiary in 
Atlanta, Georgia to produce James O. Wynder, Wilson's co- 
defendant at trial, for the hearing on the motion. 

On November 3, 1967, a hearing was had before the 
trial judge. Wynder was the only witness and he testified 


that: he had in fact committed the crime for which he and 


Wilson were charged, (Tr. M. 8, 10). He stated that his 
accomplice was a man named Billy Winfield, (Tr. M. 10-11), 
and that the only time he had ever seen Wilson, prior to . 
their being tried together as co-defendants, was at Leven- 
worth Penitentiary. (Tr. M. 8-9). 

In answer to a question by Mr. Terry, Assistant United 
States Attorney, as to why he had not volunteered this 
information before, the witness Wynder stated that although 
Wilson had asked him, prior to trial, about who the other 
person was, he did not tell him (Tr. M. 12) because "... I 


ie 


was trying to get myself out of prison and I was more 
zoneerned with myself than I was with Mr. Wilson.. vf 
(fr. M. 12). Wynder further stated that for this reason 
he did not tell his own lawyer nor Wilson's lawyer that 
Wilson had been falsely accused. (Tr. M. 12-13, 15). 
Further testimony revealed that Wynder had given Wilson 
an unsigned, unexecuted affidavit at the D. C. Jail "between 
June and July", 1965, (Tr. M. 13-14). shortly after his own 
conviction was sascene = (Tr. M. 15). The executed, type- 
written affidavit, which was sworn to by Wynder on December 
8, 1966, was offered into evidence. (Tr. M. 1))- It stated 
that: | 

"T hereby state that the man Mr. Wilson 

who had been made to be my co-defendant 

in Criminal No. 5-64, that I have never 

seen him in the street in my life that 

I know of." (Tr. M. 7). 


The witness Wynder stated that he formally swore to 


the affidavit at the Atlanta Penitentiary before his Parole 


Wynder's conviction was affirmed by this Court June 
28, 1965, 122 U.S. App. D.C. 186, 352 F.2d 662. His petition 
for certiorari was denied by the Supreme Court January 17, 
1966, 382 U.S. 999. 


Fz 


Lf 
Officer. (Tr. M. 18). ~ He denied that Wilson had prepared 


the document and as’:ed him to sign it. (Tr. M. 19). He 

further stated that this was the only such affidavit he had 
given Wilson. (Tr. M. 16-17). The witness explained that 
he had given a handwritten copy of the affidavit to Wilson 


at D. C. Jail in 1965, that he “never did keep up with it” 
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The affidavit read, in its entirety: 

"I, James O. Wynder the affiant hereto being first duly 
sworn as follows: 

1. That when I was arrested at No. 1 Headquarters there 
was taten from me a address book by a detective Kragh and 
another. This book contained the names of my family and 
the address of others. 

2. This book did not containe the name or address of 
my now co-defendant, because I never knew him or his address 
on the street. 

3. While looking through this address book the detec- 
tive seen the name of a person know too him as Chester B. 
Taylor He then said to me (now) I know who was with you and 
got away and we want them anyway. He said Ship Wilson and 
Chester Taylor was with you. 

The detective Kragh left the room and return with 
(4) four pictures which he showed to me one was of my co- 
defendant Mr. Wilson the other was of Mr. Taylor also two 
others he called by the names of York and Carter. I then 
told the deectective the person I knew was Mr. Taylor, and 
that I had not seen him for quite some time He then said 
if it wasn't Wilson and Taylor that it just should have been. 

I hereby state that the man Mr. Wilson who has been 
made to be my co-defendant in Crim. No. 564 that I have never 
seen him in the street in my life that I know of. 

I, James 0. Wynder do hereby swear that the aforgoing 
statements are true without threats or promises of price or 
rewards." 

The affidavit was dated December 8, 1966 and notarized 
by a U. S. Parole Officer Notary Public. 


ig 


(Tr. M. 14) and that his next dealing with the document 
occurred when a Mr. Perry, the U.S. Parole officer assigned 


to both Wilson and Wynder, called the latter to his office. 


(Tr. M. 34). The witness Wynder stated, in answer to the 


Government attorney: 
| 
| 


"T came up to the office. Mr. Perry,| who 
was my Parole Officer at that time, as<ed 

me the same questions you are asking me 

now, did I give this to Mr. Wilson. I 

told him yes. At that time he looked 
through my record and as <ed me how. muc h money 
did I have. I told him I didn't have enough 
money to send it downtown to get it type- 
written. So he sent it over to the legal 
library. Then again he called me out ona 
pass from work and had me sign zi name after 
he had notarized it." (Tr. M. 34). | 


The Court, in an opinion delivered orally at the con- 
| 
elusion of the testimony and argument by counsél, denied 
appellant's motion for a new trial. The Court reviewed the 


testimony at trial by the eyewitnesses and conc ‘Lluded that 


their Gescriptions of appellant as one of the ropes were 


accurate. The Court noted that the witness Wynder was a man 
with a serious criminal record and his testimony was "not 
very weighty; in fact is not worthy of belief." (Tr. M. 40). 


The Court also commented that there were "gross laches" in 


| 
the case, which indicated lack of due diligence which in turn 
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would cause a prospective retrial to be a “frustrating 


endeavor.” (Tr. M. Ho-41). Finally, the Court concluded 


that the evidence said to be newly discovered was not likely 


to result in an acquittal of the defendant if it were possible of 


to produce the witnesses who testified at the trial. (Tr. M. 
41-42). 
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STATUTES INVOLVED 


22 D.C. Code § 2901 
Robbery. 


| 
Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fSar, shall take from the person or immediate actual 
possession of another anything of value, is guilty of robbery, 
and any person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen years. 


Rule 33, Federal Rules of Criminal Procedure 


The Court may grant a new trial to a defendant ze 
required in the interest of justice. If trial was by the 
Court without a jury the Court may vacate the judgment if 
entered, taken additional testimony and direct the entry 
of a new judgment. A motion for a new trial based on the 
ground of newly discovered evidence may be made only before 
or within two years after final judgment, but if an appeal 
is pending the Court may grant the motion only on remand 
of the case. A motion for a new trial based on|/any other 
grounds shall be made within five days after verdict or 
finding of guilty or within such further time as the Court 
may fix during the five day period. 


New Trial. 


a 


STATEMENT OF THE POINT 


1. Appellant's discovery of new evidence not available 
to him at his trial which directly exculpated him of the 
zrime entitled him to a new trial and the Court abused its 
diseretion when it denied the motion, particularly since 
the Court's denial of the motion was predicated basically 
on the Court's conelusion that the testimony was not worthy 
of belief and because the Court did not adequately explore 


whether a new trial would result in an acquittal. 
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SUMMARY OF THE ARGUMENT ! 


| 
Appellant's sole contention is that the trial court 
should have granted him a new trial on the grounds of newly 
| 
discovered evidence when he presented testimonial evidence 


that would clearly exculpate him of the crime for which he 
was convicted. | 


The evidence alleged to be newly discovered was in fact 


| 
new evidence and appellant could not have acquired it before 


he did. Rhe motion was made in due diligence, only nineteen 
Sus eS PeNcrEN ES — 


days after appellant came into possession of an executed 


affidavit that would support his claim. Appellant contends 
- ; | 


further that the evidence, if presented at a new trial, 
would probably result in an acquittal. ; 

Appellant submits that the trial court abused its dis- 
cretion when it decided that the evidence was seas of 
belief because such a decision should have been left to the 
jury at a new trial. The appellant argues that the District 
Court's decision was based on unwarranted assumptions 
that cannot be substantiated by the record. He asks that 


this Court order that a new trial be granted to him. 


< 
“oN, 


== 
ARGUMENT 


I. THE COURT SHOULD HAVE GRANTED THE APPELLANT'S 
MOTION FOR A NEW TRIAL ON THE GROUND OF NEWLY 
DISCOVERED EVIDENCE BECAUSE THE EVIDENCE, 
WHICH EXCULPATES HIM OF THE CRIME, MEETS ALL 
THE RECUIREMENTS OF NEWLY DISCOVERED EVIDENCE 
SUFFICIENT TO OBTAIN A NEW TRIAL. 


The trial court denied the appellant's motion for a 


new trial after it heard testimony from appellant's co-defen- 
dant at trial that he, the co-defendant and another person, 
not the appellant, were the persons guilty of the robbery 
for which appellant Wilson was charged. Appellant submits 
that the newly discovered evidence met all the criteria of 
new evidence that justifies a new trial, and he further 
submits that the trial judge abused his discretion when he 
denied the motion after hearing the evidence. 

Rule 33 of the Federal Rules of Criminal Procedure, 
which governs the granting of new trials, provides in perti- 
nent part: 

“the Court may grant a new trial to a 
defendant if required in the interest 

of justice. *** A motion for a new trial 
based on the ground of newly discovered 
evidence may be made only before or within 


two years after final judgment..." 


The Courts have consistently held that the trial court 


Sane 


a broad discretion as to whether a new trial should be granted 
because of newly discovered evidence, and its action will not 
be disturbed on appeal unless an abuse of that diseretion 
appears. Thompson v. United States, $3 U.S. App. D.C. 235, 
188 F.2d 652 (1951); McDonnel v. United States : 81 U.S. App. 
D.C. 123, 155 F.2d 297 (1946); Pitts v. United. States, 263 
F.2a 808 (9th Cir. 195), certiorari denied 79 S.Ct. 1438, 
360 U.S. 91), 3 L.Ed.2d 1535, rehearing denied 80 $.ct. 48, 
361 U.S. 857, 4 L.Ed.2d 37; Gallegos Vv. United-States, 295 
F.2d 879 (9th Cir. 1361), certiorari denied 82 S.Ct. 601, 

368 U.S. 988, 7 L.Ed.2d 526. 

A motion for a new trial based on the ground of newly 
discovered anhtnnes must meet the following five requirements: 
1. The evidence must be newly Giecousrentetten the 

trial. | 
2. There must be diligence on the part of the movant: 
3. The evidence must be more than merely cumulative 
or impeaching. | 


4. The evidence must be material to the issues involved. 


5. The evidence must be such as would probably produce 


an acquittal. 
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Gallegos v. United States, supra at 880; Pitts v. United 
States, supra; Thompson v. United States, supra. Balestreri 
v. United States, 224 F.2d 915 (th Cir. 1955). It is 
apparent from these requirements that the appellant has the 
burden of satisfying these requirements necessary to obtain 
a new trial on the basis of newly discovered evidence. 
United States v. Fassoulis, 203 F. Supp. 114 (D.C. N.Y. 1362). 
The appellant's evidence offered to the trial court at 
the hearing on the motion goes directly to his exculpation 
of the erime and on its face would prove that appellant was 
innocent. Clearly appellant's proffered evidence is not 
merely cumulative or impeaching, since it is offered in his 
own behalf and is obviously not cumulative because it is a 
eonfession or acknowledgment that has never been proffered 
before, by either the defendants or the government. (Tr. M. 
12-13). “The credible confession of another to the commission — 
of a crime for which an accused has been convicted is, of 
course, sufficient ground for a new trial." DeBinder v. 
United States, 112 U.S App. DC. 343, 344, 303 F 2d 203, 
204 (1962). Likewise, newly discovered evidence which 


2laimed to establish an alibi defense and is in fact newly 


discovered would also be sufficient ground for a new trial. 


_—_ 
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Cleary v. United States, 163 F.2d 748, certiorari denied 68 
S.Ct. 736, 333 U.S. 864, 92 L.Ed. 1143. Appellant submits 
that the testimony of Wynder is without question material 
to the issue at trial, that is. the identity of the two 
men who committed the robbery. Resolution of the appeal 
here must turn on whetner appellant has made a showing of 
diligence, whether the evidence was newly discovered since 
trial, and whether the new evidence would probably result 


in an acquittal. 


The evidence was newly discovered. 


It would appear that for appellant to answer this 
| 
question in the affirmative, he must show [1] that the 
proposed evidence deals with facts existing at the time 
of trial [2] that the appellant was excusably ignorant) of 
[2] pp Soe 
these facts, [3] that he could not have found these facts 


| i 
by the exercise of reasonable diligence before trial. 


Raynor v. United States, 323 F.2d 519 (9th Cir. 1963), 


citing section 8.58 of Federal Civil Practice. 


5/ 

ae The latter requirement of diligence in finding the 
facts before trial is to be distinguished from the require- 
ment set out supra p.14 that the appellant was required to 
exercise diligence after he did discover the new evidence, 
see discussion infra p.19-25. | 


Obviously a witness existing at the time of trial who 
had xnowledge that it was he who committed the crime, and 
who had ‘:nowledge of the identity of his accomplice, is 
doubtlessly a "fact" existing at the time of trial. Cf. 
DeBinder v. United States, 112 U.S. App. DC. 343, 303 F.2d 
203 (1362). Thus the confession, when finally given for 
the first time, is unlike a recantation of "old" testimony. 
See Newman v. United States, 238 F.2d 861 (5th Cir. 1956). 


Turning to the question of whether Wilson or his 


attorney at trial was excusably ignorant of the new facts 


and whether these facts could have been learned by their 


reasonable diligence pre-trial must of course be viewed in 


6/ 


the context of Wynder's privilege against self-incrimination 


and his naturally selfish but human refusal to aid an alleged 


6/ 

- "No person...shall be compelled in any criminal case 
to be a witness against himself..." Amendment V., United 
States Constitution. 
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| 2/ 
accomplice at the expense of convicting himself. It is 


ineonceivable how appellant or his attorney could have 
pried from Wynder these facts prior to their trial. Like- 


wise appellant was,as would have been any human mortal, 


"excusably ignorant" of the thought processes of Wynder 


until such time as Wynder exposed them through his own mouth. 


Wynder's answer to the U.S. Attorney was perfectly 
obvious on this point: . 
"Q: Did he (Wilson) ever ask you about who the other 
person was? ; 
"Aa: He talked about it. 
'Q: And you never told him who the other robber was? 
No, I didn't tell him about it. 
Why didn't you tell him, Mr. Wynder? | 
Well, I just didn't think it was worth anything to 
tell him because the first thing, I was trying to get myself /| 
out of prison and I was more concerned with myself than I { 
was with Mr. Wilson at that time. 
"Q: But you are testifying now that he had been wrongly 
accused and charged with this crime? 
"A: This is true. 
"Q: And yet you never told anybody about it three years 
ago when the trial was being held? 
"A: Well, Mr. Terry, if you recall, I never told anyone 
anything concerning the robbery, period, only about myself." 
(Tr. M. 12). | 
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Appellant submits that the testimonial evidence of Wynder 
presented at the hearing on the motion can be none other 
than newly discovered evidence. 


Due diligence was exercised by appellant in bringing the 
evidence before the Court. 


It is apparent that Wilson could learn of the new 
evidence only when Wynder himself choose to disclose it, 
see discussion supra. That Wynder had a critical interest 
in maintaining silence is also apparent, at least until 
such time that a “critical interest" on Wynder's part was 
finally aaa against him by an affirmance of his con- 
vietion. It would seem that his vital stake in maintaining 


silence would have appeared to him to have come to an end 


on January 17, 1966, when the Seenere Court denied his 
C = 9 
petition for a writ of certiorari. Although Wynder stated 


8/ 

ae Counsel recognizes that Wynder's admission now cuts 
both ways, that is, that he now may have “nothing to lose” 
by falsely testifying after the affirmance of his conviction. 
This contention is discussed infra at p. 23, 32-35. 


382 U.S. 939. 
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ee 
unexecuted copy of the affidavit in "June or July £1965" 


it is not clear when Wynder joined Wilson at Atlanta Peni- 
tentiary (See Tr. M. 13-15) so that Wilson was able to 
have the affidavit formally executed and signed by Wynder. 
The record shows that the affidavit was executed on Decenber 
8, 1966, ten and a half months after Wynder's petition for 
certiorari was denied by the Supreme Court on January 17; 
1966.2 | 

However, it must be noted that Spotters on December 
27, 1966, nineteen days after the affidavit was executed, 
filed in the District Court his "motion to sholw cause" 
which initiated the proceedings which eventually led to this 
appeal. Considering the fact that appellant, acting pro se, 
first had the affidavit on December 8, 1966, and took only 
nineteen days to write the motion in his own hand, and 
mail it from Atlanta, Georgia to Washington, D.C.,it could 
be said that he acted not only diligently but expeditiously 
in his filing of the present motion. | 


It should be further noted that during the time from 


| 
their conviction until Wynder's petition of certiorari was 


10/ 
382 U.S. 999. 


Ot 


denied one year and seven months later, both Wynder and 


Wilson had good Sey to feel that their convictions 
11 
might be reversed. Quite clearly both men, each for 


their own reasons, would be most reluctant to use Wynder's 
confession-for an end that they felt might quite likely 
result from their pending appeals. Certainly hope was 
heightened for them when, in Wynder's appeal to this Court, 


Judge Fahy stated: 


"Appellant (Wynder) was tried with Louis 

Y. Wilson for robbery. Wilson's conviction 
was affirmed...After joining in affirmance 

I voted for a rehearing which, however, was 
denied. My reason for so voting was that 

&@n further consideration after the hearing 
of the present case I concluded that Wilson, 
as I now conclude with respect to appellant, 
was tried in a manner which violated his 
right to due process of law. *** I would 
reverse and remand for a new trial." Wynder 
v. United States, supra at 663 (dissenting 
opinion). 


11/ 


See discussion, infra p- 22-23. 
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Shortly after Wilson's conviction was affirmed able 
| 


counsel from the American Civil Liberties Union argued for 
| 


a rehearing en Poems three judges of this Court voted 

12 
for the rehearing. The same counsel then filed a petition 
for writ ef certiorari in the Supreme Court of the United 


States, pressing several meritorious points which re 
13 

denial eae process in the conduct of the trial, a 

1 

Mallory ~ delay of twenty-seven hours between arrest and 
: 

12/ 

Chief Judge Bazelon and Circuit Judges Faby awa Wright 

would have granted the petition for rehearing.| See order 

of United States Court of Appeals for the District of Columbia 

Circuit, filed May 5, 1965, denying appellant's petition for 

rehearing en banc. 


13/ 
See Wilson v. United States, supra and Wynder v. United 
States, supra. 


14/ 

Mallory v. United States, 354 U.S. 449 (1957), which 
held that a lengthy delay between the time of arrest and 
appearance before a committing magistrate was a violation 
of Rule 5(a) of the Federal Rules of Criminal Procedure. 
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arraignment, and a denial of a preliminary hearing. 

It is not speculative to presume that both men were assured 
by their counsel that their cases had considerable merit 

in the appellate courts. 

The upshot and relevance of these judicial proceedings 
is that Wynder certainly had a vital stake in not allowing 
his confession to be used by Wilson as a. basis for attacking 
the latter’s conviction. Wynder quite likely would refuse 
to attach his name to a useable affidavit until he learned 
that the Supreme Court denied certiorari. In the same vein, 
Wynder might have been reluctant to allow Wilson to use 
the confession, even after the Supreme Court denied him relief, 


since Wynder presumably was aware that a confession would 


practically pas any rea proceedings on his behalf 
17, 1 
to reduce or vacate his sentence. 


15/ 

~" Argued ‘in petitioner's brief, No. 1404, M se., Supreme 
Court of the United States, October Term, 1964, seeing a 
writ of certiorari. See also dissenting statement of Chief 
Judge Bazelon, Misc. 2269, United States Court of Appeals 

for the District of Columbia Circuit, in Relation to Petition 
to Prosecute Appeal without Prepayment of Costs. 


Id. 


17/ 
See Rule 35, Federal Rules of Criminal Procedure. 


18 
18/ See 28 U.S.C. § 2255. 
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The District Court, in denying the motion, spoke of 
the fact that Wynder gave the affidavit to Wilson while 
he was in the District of Columbia Jail “and yet Wilson 
took no steps to bring that affidavit to the attention 
of the Court until much later, when he filed the present 
motion". (Tr. M. 40). As previously pointed out, Wynder 
did not execute the affidavit until sometime later and 
for a substantial part of that time his own case was 
pending in the Supreme Court. : 

Moreever, the appellant Wilson must certainly have 
been aware that he could not present the affidavit to the 
Court until it had been sworn to and signed before a notary; 
to present it otherwise would have indeed appeared fruitless 
to the appellant. As stated previously, when it was notarized 
it was immediately presented to the District Court. 

The District Court also pointed out that (a) retrial 
several years after the event can be a very frustrating 
endeavor..." (Tr. M. 41) and stated: : 

| 
"Tt is just possible that Wilson was 
waiting as long as he reasonably could 
to let time go by in order to create 
a difficulty of this kind." (Tr. M. 41). 


There can be no quarrel with the District Court's observation 
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zoneerning @ retrial of case several years after the event 
in gvestion. | Indeed, any retrial of an old case will have 
inherent difficulties as long as memories tend to fade with 
the passage of time. However, the Court's observation is 
just that - an observation - but certainly is not a sufficient 
reason for denying appellant a new trial. That the apo aoa 
was delaying his presentation of the new evidence to take 
advantage of dim memories ignores the more obvious fact 
that appellant could not file a non-frivolous motion for 
new trial until such time as he came into possession of an 
affidavit prepared in a proper legal fashion. 

Appellant submits that the motion was presented in due 
diligence after he acquired the affidavit which is the basis 


for his motion for a new trial and that the District Court 


was in error when it ruled that motion was made without 


due diligence. 


The new evidence would probably..result_ in an ac uittal if 
it were introduced at the new trial. 


19/ 
Virtually the sole evidence against appellant (Tr. 183) 


was the identification testimony of the three robbery witnesses. 


The District Court, in its ruling on the question of whether 


19/ 


The prosecuting Assistant United States Attorney. 


| 
the new evidence would probably change the verdict, noted 


that identification by eye-witnesses often has certain 


: : \. 
weatnesses. (Tr. M. 39). However, the Court, in 

pete : 
reviewing the Government's evidence against the appellant, 


as it was required to go, United States v. On Lee, 201 


is 
F.2d 722, 723, (2nd Cir. 1953), cert. den. 345 U.S. 


a | 
936, 73 S.Ct. 798, 97 L.Ed. 1364, decided that [the case 
against appellant was strong because there were several 


eye-witnesses each of whom Brees a rigorous and 
20, | 
searching cross-examination. Appellant submits that the 


20/ 

Pra This conclusion is questionable in that appellant's 

prief in this Court on direct appeal, No. 18,759, filed 

August 31, 1964 (Vol. 1653, Records and Briefs, United 

States Court of Appeals, D.C.) made reference se the transcript 
of the trial, listing fifty-four different page citations 

where the trial court, in its comments and treatment of counsel 
went beyond the bounds of permissable participation of a trial 
judge. The brief for appellant in that appeal |noted: 


"Phe transcript citations above disclose 

numerous times when the trial court objected 

to defense counsels! questions without the 

Assistant United States Attorney objecting. 

Twice the trial court found defense counsel, 

who were serving without pay were accused of 

being unethical by the trial court, at moments 

when the jury was in the court room. *** Both 

defense counsel were called to the bench during 

their closing arguments. Healthy and aggressive 

defense in such an atmosphere is well nigh impos- 

sible". (Appellant's brief, No. 18, 759, page 3). 
| 
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District Court's review of the trial was substantially 
inadequate and not supported by any evidence. United States 
v. Johnson, 327 U.S. 106, 111-112, 66 §.ct. 464, 466, 90 L.Ed. 
562 (1945). It is urged upon this Court that a more thorough 
review of the events at trial would raise the distinct likeli- 
hood that a new trial would result in an acquittal of appellant. 
It is apparent from the outset that the jury did have 
a@ifficulty with the case at trial. After two and one half 
hours of deliberation the jury found the appellant guilty of 
the robbery charge (Tr. 268), and twenty minutes later 
returned a verdict of not guilty on the dangerous weapon 
charge (Tr. 271), although the witnesses had identified 
appellant as the robber carrying the gun (tr. 40, 91, 119, 
120; sf. Tr. 194). Suffice it to say that the Government's 
ease was apparently less than zonelusive against the appel- 


lant. No mention of this was made by the Distict Court at 


the hearing on the motion. 


To speculate as to the effect of Wynder's testimony 
if he were called by the appellant at a new trial and to 
consider whether the verdict would probably be for acquittal, 
is a rather esoteric task at best. Nevertheless, since it 


is incumbent upon appellant to carry this burden, a realistic 
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appraisal must necessarily discount the variables of any 
trial but on the other hand it must take secant of the 
inherent certainties in a retrial. Among those things 
that can be classified as certainties or almost certainties 
are: 

Upon a retrial it is a virtual certainity that appellant 
will not be presented before the jury bound in blankets, 


leg irons, and handcuffs as he was at his original trial. 

(Tr. 3-13, 24, 158). See Wilson v. United States, 120 U.S. 
App. DC. 72, 344 F.2d 166 (1965) ere this Court acknowledged 
that such actions might have had a prejudicial) effect upon 

the jurors. In the event that such a fortuitous circumstance 
may occur at a new trial, the District Court need only 

look to the Wilson opinion, supra, to learn of this Court's 


admonition that such a situation that occurred in Wilson's 
| 
trial would best be handled in a different manner. 


eT 


21/ | 
This Court stated that: 

"lFjor though an accused may not be 
permitted to prevent his trial by obstructive 
tactics, the trial court is under obligation 
to make a reasonable effort to obviate such 
conditions... because of their tendency to 
prejudice the accused in the eyes of the jury. 
*** It is possible that... the situation 
could have been avoided, and it is desirable 
to explore that possibility when such a situ- 
ation arises." Wilson, supra, 120 U.S. App. 
D.C. at 73, 344 F-ad at io 
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Appellant realizes that the basic question as to 
whether he was denied due process because of such procedure 
has been adjudicated. This is not intended to be a collateral 
attack on that decision. Nevertheless, the effect of Wynder's 
testimony at a new trial cannot be considered in a vacuum. 
The test of whether a new trial would result in an acquittal 
must be a prospective surmise of what evidence both sides 
will produce at a trial to be held sometime in the future. 
Appellant readily concedes that the Court would (and should) 
assume that the Government can produce the same evidence 
that it presented at the original trial. By the same token, 
however, this Court must assume that although there are 
ever present variables in any ‘trial, there will not be a 
re-creation of the astoundingly bizarre events that occurred 
in Wilson's original trial. 

The unfortunate events that took place during the 
trial had equally prejudicial spinoff effects. It later 


appeared that two jurors had read a newspaper article about 


‘the event, which alluded to the fact that Wilson had appeared 


as ~~ Tike 
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| 
22/ 

before the same trial judge in other cases. The Court 


refused to declare a mistrial even though two jurors had 


23/ , 


read the article. 


| 
The trial judge totally ignored these incidents when 


he reviewed the evidence at the hearing on the present 


| 
motion. (See Tr. M. 36-42). That he would be predisposed 
| 


22/ 
The newspaper article read as follows: 

A pair of criminal defendants tried an 
unusual sartorial play yesterday to avoid 
being brought to trial on robbery charges! - 
they removed all their clothes so they 
2ouldn't be brought into the courtroom. 

But U.S. District Court Judge Alexander 
Holtzoff was up to the challenge. The judge 
ordered the two men wrapped in blankets and 
restrained by handcuffs and leg irons. 

With the prospective jurors in their 
trial present, Louis Y. Wilson ... and James 
O. Wynder... shuffled mee':ly into the courtroom 
clad in a pair of gray blankets. They were 
surrounded by twelve deputy marshalls. 

KKK 


Wilson was quoted in the cellblock as 
saying he had appeared before Holtzoff ina 
previous case and did not wish to be tried 
before him. Wynder gave no explanation for his 
reluctance to go into Court. ***. Washington 
Post news story, quoted in appellant's brief, 
No. 18,75), p- 30, see Vol. 1653, Records and 
Briefs, United States Court of Appeals, D.C. 


Tr. 32, et. seq., 160. 
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in not considering them might have been a natural consequence 
of knowing that his appellate court did not Sassy Sasee 
he had handled the matters in appropriate fashion. _ 
Coupled with the fact that the jury acquitted appellant on 
one charge on evidence not dissimilar to evidence which was 
the basis of the robbery conviction, appellant submits that 
the trial court made an extremely superficial analysis in 
reaching the conclusion that a new trial would probably not 
result in an acquittal. Appellant submits that the effect 
of Wynder's testimony at a new trial where the Governments 
evidence resulted in an acquittal of a companion charge 

and where the prisoner could be physically viewed by jurors 
in a far more neutral context would probably result in his 
acquittal. 


The trial court abused his discretion in denying the motion 
for new trial. 


The trial judge abused his discretion when he decided 
that Wynder's testimony was not worthy of belief. (Tr. M. 40). 
This was a function reserved for a jury which was pre-emptorily 


usurped by the trial court when he decided, in effect, that 


2h / 
See supra, n. 21. 
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no jury could possibly believe Wynder. 


| 
Implicit in the Court's evaluation of the newly discovered 

testimonial evidence is the feeling that since Wynder has 

"nothing to lose” then his story must have been concocted. 

Appellant submits that once he has shown that the new evidence 

meets the criteria that would justify a new trial 2/ then 

the evaluation above suggested, although it might be fair 

comment by the prosecutor in his summation to a jury, was 

one that only a jury, and not the Court, would properly be 

allowed to maxe. Cleary v. United States, 163 F.2a T48 

(9th Cir. 1947), of. Maldonado v. United States, 325 F.2d 


295 (9th Cir. 1963). 


This is not a situation, for instance, where a witness 
| 


for the Government has recanted his previous testimony and 
thus the Court is placed in a position of reconciling 
diametrically conflicting testimony. See, e-g., Perez v. 
United States, 297 F.2d 648, 649 (9th Cir. 1962) which re- 
cognized that in such a situation the trial judge has “had 
the opportunity, both at the trial and on motion for new 


trial, to place his reliance on those whom he believes to 
i 


25/ 
See discussion, supra at p. 14-31. 
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have been telling the truth." Obviously in such a situation 
the recantation impeaches and perhaps discredits the witness 
at the outset. Appellant concedes that the trial court in 
such a situation must make a subjective evaluation of the 
witness before allowing him to be presented before a new 
jury. 

This is not the case here. Although Wynder has been 


convicted of prior offenses (see Tr. M. 35) and is, of course, 


admitting to another one by his confession, it does not 


automatically follow that his statement at the hearing is 
27, 
a fabrication. Whether it is or not should be determined 


26/ 

Recantation is "looked upon with the utmost suspicion,” 
Harrison,v. United States, 7 F.2d 259, 262 (2nd Cir. 1925). 
See also Tomley v. United States, 260 F.2d 468 (5th Cir. 1958); 
Newman v. United States, ©3060 F.cd 861 (5th Cir. 1956); United 
States v. Troche, 213 F.2d 401 (2nd Cir. 1954); But see United 
States v. Marachowsky, 213 F.2d 235 (7th Cir. 1954), cert. denied 
75 S.Ct. 1330S OS -S. 826, 99 L.Ed. 651; Harrison v. United 
States, supra. 


27/ 

— The fact that the witness Wynder might be impeached at 
trial is to be distinguished from the cases where the allegedly 
newly discovered evidence is directed only towards impeachment 
of ey government witnesses. See, e.g., Mesarosh v. United 
States, 352 U.S. 1, 9 (1956); Thompson v. United States, 38 u.s. 
App. D.C. 235, 188 F.2d 652 (1951). But see, United States v. 
Gordon, 246 F.Supp. 522 (D.D.C. 1965). Appellant concedes that 
in such situations the trial court must necessarily weigh the 
value of the! impeaching evidence but, as stated, such is not 

the case here and only a jury should be allowed to determine 

the impact of Wynder's prior convictions. Luck v. United States 
121 U.S. App. D.C. 151, 348 F.2d 763 wae S ordon v. United 
States, U.S. App. D.C. 1 _, 383 F.2d 936 (1967). ——~*” 


Sai 


by a jury, not be the Court. 
| 


The Court apparently felt that its dim view of the testi- 


mony was reinforced because Wynder attempted "to place the 


guilt on an unknown person by the name of Winfield concerning — 
| 


whom no information seems to be forthcoming." 


This observation 

lacked for any foundation of support when considered in the 

context of the evidence presented. The alleged accomplice 

was certainly "known" to Wynder (Tr. M. 29-31). The Assistant 

United States Attorney made only a cursory examina tion as 

to Billy Winfield. (See Tr. M. 10-11). In apes to the 

Court's question as to the whereabouts of this person said 

to be Wynder's accomplice, it is not suprising that the 

witness had "no idea" (Tr. M. 11) where Winfield was presently 

lozated in view of the fact that Wynder had been incarcerated 

for the past four years. In short, it is apparent that the 

Court was only attempting to veil its unwarranted assumption 

that Wynder was totally incapable of pecneceidtings There 

was certainly no articulated reason, based on evidence, that 

would undermine Wynder's testimony. | 
Certainly nothing has been shown to indicate what Wynder 

stands to gain by finally confessing to the oe while 

exculpating appellant. If it is surmised that this is a 

gratuitous gesture towards a prison "buddy" it is also to be 


remembered that Wynder is making a damaging statement in 
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reference to Billy Winfield, which might conceivably jeopardize 
Wynder in his prison environment. His statement is entitled 
to much more weight than the first blush reaction of cynicism 
and disbelief. 

Appellant submits that since the newly discovered evidence 
met all the legal prerequisites that entitled him to a new 


trial, the trial judges ruling, which in effect announced a 


pro se rule that a convict could not qualify as a witness on 


Wilson's behalf, was an abuse of discretion and the new 


trial should have been granted. 
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CONCLUSION 
| 
For the foregoing reasons, appellant respectfully 
prays that the ruling of the Court below be reversed and 
that the Court be ordered to grant him a new trial so that 


he may present the newly discovered evidence on his behalf. 
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